The  facts   show that  the  Complainant,   the belt  foreman,  and the supervisory
shift  foreman  all believed that  company policy required preshift  examinations *
of the mine only once  every 24 hours on weekends.    The evidence ciearlv shows
that on Sunday,   July 29,   they acted according to this belief.

Complainant's   supervisor held   the  same mistaken beliefs concerning the
regulations  requirements and he  knew Complainant was  unaware that the B-hour
inspection rule  applied during weekends.     These facts were apparently ignored
by,  or not communicated to,   the  company vice presidents who decided to fire
Complainant  for   "knowingly" violating a federal mine safety law.

The  result   was  that management discharged Complainant  for conduct which
in fact was  a  good   faith belief by  Complainant and was  simply hi* compliance with
orders  from his   immediate  supervisor,  who received no discipline.     If the
company management  discharged Complainant knowing this  situation,  their  action
was arbitrary and discriminatory.     If they discharged him without knowing this
situation,   they were arbitary,  discriminatory,  and grossly negligent in
failing  to  interview Lamastus  and  check with other personnel,  and examine the
preshift  books,   to   investigate  Complainant's  side of the  story,  which would
have been borne  out  by any reasonable  investigation into the  facts.

Management's arbitrary treatment  of Complainant establishes,  by a prepon-
derance of  the  evidence,  that  the  effective motivation for his discharge was
Complainant's  admission to  the   inspector  in which he  stated that he knew the
mine had  not  been  preshifted within 8 hours.     It was this admission that
contributed  to   the  federal inspector's issuance of a closure order.

Section  105(c)(l)   of  the Act   2j     protects miners  against discrimination
for  filing or making a  safety complaint under the Act,   for instituting a
proceeding under or  related to   the Act,   and for other protected activities.
The drafters  of  section 105(c)(l)   stated that "(t)he listing of protected
rights  contained in section  (105)(c)(l)   is intended to be illustrative'
and not exclusive   (and should)  be construed expansively to assure that miners
will not be  inhibited  in any way in exercising any rights afforded by the
legislation."     S.   Rpt.  No.   95-181,   95th Cong.,   1st Sess.   36 (1977),  reprinted
in Legislative History of the Federal Mine Safety and Health Act of 1977 at
624   (1978).     I  find  that Complainant's statements to the inspector were
protected activities  under  the Act. Complainant     made his statements  in
response  to  a question posed by a  federal inspector.     He responded truthfully
and   to  the best  of  his knowledge.     As  such,  he was participating in an
investigation  of mine  safety with a federal inspector,  actions which fall
under  the protection of the Act.     Cf.   Pace v.     Consolidation Coal Company,,
3 FMSHRC 176   (January 13,   1981).     T therefore find that  the Complainant was
engaged in activities protected by  section 105(c).

2J      Quoted  on p.   7
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shield in the cable would not feel anything
